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Questions Presented 

1. Is a cause of action stated by a complaint which 
alleges that appellant is a native of Uruguay who was ad¬ 
mitted to the United States as a business visitor for one year 
in 1944; that during the period of his legal admission and 
four months after entry, he executed an exemption claim 
under 50 App. U. S. C. 303 (a) as a neutral alien; that at 
such time he could not read or write English and he was 
under the impression that he was applying for a certificate 
of non-residence; and that he thereafter submitted himself 
to induction subsequent to the belligerency of Uruguay, 
was given a physical examination and rejected on medical 
grounds? 

2. Is the bar of citizenship provided for under 50 Appen¬ 
dix U. S. C. 303(a) operative or did it terminate with the 
expiration of the Selective Service Act of 1940? 

3. Is appellant eligible for citizenship and permanent 
residence in the United States and therefore eligible for 
discretionary relief from deportation known as suspension 
of deportation under 8 U. S. C. 155 (c) (2)? 


(i) 
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HOWARD McGRATH, Attorney General of the 
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Appellees 


APPEAL FROM THE JUDGMENT OF THE UNITED 
STATES DISTRICT COURT FOR THE DISTRICT OF 
COLUMBIA. 


BRIEF FOR APPELLANT 
Jurisdictional Statement 

This is an appeal from an order of the District Court 
entered on June 24, 1948 granting appellees’ motion to 
dismiss the complaint. 

The complaint seeks a declaratory judgment and review 
under the Administrative Procedure Act to set aside an 
order directing appellant to leave the United States. 

The jurisdiction of the District Court was invoked under 
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2S U. S. C. 2201 and this court has jurisdiction of the appeal 
under District of Columbia Code 17-101. 

Statement of the Case 

The complaint alleges that appellant, a native of Uruguay, 
who was admitted to the United States as a business visitor 
for one year on March 14, 1944 (Complaint, par. 4), 
approximately four months after his arrival, and when he 
was still here legally as a business visitor, executed an 
exemption claim from the Selective Training and Service 
Act as a neutral (Par. 8). Appellant alleges that at the time, 
he could not read or write English, that he was under 
the impression he was applying for a certificate of non¬ 
residence (Par. 9-12). Uruguay subsequently declared 
war in 1945 and appellant sought to withdraw his exemp¬ 
tion claim, was given a physical examination and rejected 
(Par. 14-1S). Appellant has been held to be ineligible for 
citizenship and he attacks such ruling. He claims that he 
was not residing in the United States in 1944, that his 
exemption claim was void because he was a non-resident, 
because of mistake, because he later volunteered for army 
service, because Uruguay later gave up its neutrality and 
because the disabling provisions of the Selective Service 
Act of 1940 are no longer operative. 

The complaint alleges that plaintiff is married to an 
American citizen and by reason of his actions as aforesaid 
it has been held that he is ineligible to citizenship and 
therefore as a matter of law he cannot adjust his immigra¬ 
tion status to that of a permanent resident under 8 U. S. C. 
155 (c) (2). An official order has been entered by the 
Department of Justice directing that he leave the United 
States within sixty days (Par. 13, 22-26). Appellant seeks 
a declaration that he is eligible for American citizenship 
and therefore not barred as a matter of law from adjust¬ 
ing his immigration status to that of a permanent resident. 
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Statement of Points 

The District Court erred in granting appellees’ motion 
to dismiss the complaint. 

Statutes Involved 

Section 303(a) of Title 50, Appendix, United States Code, 
pertaining to exemption of neutral aliens from military- 
service, reads in part as follows: 

“Persons liable for training and service; number; term; 
status after completion of term; pay; allowances; and 
benefits; place of employment 

(a) Except as otherwise provided in this Act, every 
male citizen of the United States, and ev ery other male 
jperson residing in t he United States, wlio is between 
the ages ol nineteen and forty-five, at the time fixed 
for his registration, or who attains the age of nineteen 
after having been required to register pursuant to 
section 2 of this Act, shall be liable for training and 
service in the land or naval forces of the United States; 
Provided, That any citizen or subject of a neutral 
country shall be relieved from liability for training 
and service under this Act if, prior to his induction 
into the land or naval forces, he has made application to 
be relieved from such liability in the manner prescribed 
by and in accordance with rules and regulations pre¬ 
scribed by the President, but any person who makes 
such application shall thereafter be debarred from 
becoming a citizen of the United States: ...” 

Section 316(a) and (b) of Title 50, Appendix, United 
States Code, relating to the suspension of laws conflicting 
with the Selective Training and Service Act of 1940, reads 
as follows: 

“Suspension of conflicting laws; expiration of Act; 
appropriations. 

(a) Except as provided in this Act, all laws and 
parts of laws in conflict with the provisions of this Act 
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are hereby suspended to the extent of such conflict for 
the period in which this Act shall be in force. 

(b) The provisions of the third sentence of section 
3(a) of this Act (section 303(a) of this Appendix), 
shall become inoperative and cease to apply at 12 
o’clock post-meridian on July 1, 1947. All of the other 
provisions of this Act (sections 301-303, 304, 305, 306- 
309, 310, and 311-318 of this Appendix), except the 
provisions of section 3(b), 3(c), 3(d), 8, and 16(b) 
(sections 303(b), 303(c), 303(d), 308, and 316(b) of this 
Appendix), and the fourth and fifth provisos of the 
second sentence of section 3(a) (Section 303(a) of this 
Appendix), shall become inoperative and cease to 
apply at 12 o’clock post-meridian on March 31, 1947, 
or on such earlier date as may be specified in a con¬ 
current resolution of the two Houses of Congress for 
that purpose, except as to offenses committed prior 
to such date.” . . . 

S IT. S. C. 155 (c) (2) provides in part that: 

4 ‘In the case of any alien (other than one to whom 
subsection (d) * is applicable) who is deportable under 
any law of the United States and who has proved good 
moral character for the preceding five years, the Attor¬ 
ney General may • • • suspend deportation of such 
alien if not racially inadmissible or ineligible to natu¬ 
ralization * # *” 


• Subsection (d) refers to aliens deportable on criminal, sub¬ 
versive or moral grounds. 

ARGUMENT 

THE COMPLAINT STATES A CAUSE OF ACTION 

It is submitted that an alien who claimed draft exemp¬ 
tion under 50 App. U. S. C. 303(a) but who (1) was a non¬ 
resident at the time (2) did not read English and believed 
he was executing an application for a determination of 
non-residence (3) who later submitted himself to induc¬ 
tion after his country ceased to be neutral, and (4) who 
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is no longer bound by 50 App. U. S. C. 303(a) because of its 
expiration, is now eligible for citizenship and a complaint 
alleging these facts states a cause of action. 

I 

AS A NON-RESIDENT, APPELLANT DID NOT INCUR THE DIS¬ 
ABILITY OF 50 APP. U.S.C. 303(a) 

If appellant was not a resident in 1944, he was not sub¬ 
ject to the Selective Service Act of 1940 and he did not 
incur its disabilities. As a non-resident, he would, like 
Ivristensen, be eligible for citizenship and suspension of de¬ 
portation. It is clear that under this court’s ruling in 
Kristensen v. McGrath, 179 F. (2d) 796 plaintiff is eli¬ 
gible for citizenship. The only theory upon which appel¬ 
lant can be considered a resident, is the opinion of Attorney 
General Jackson 39 Op. Atty. Gen. 504, which Justice 
Jackson overruled in Kristensen v. McGrath, 340 U. S. 162. 
It is submitted that appellant, a legal business visitor for 
four months at the time of his exemption claim, has stronger 
and more meritorious grounds for being considered a non¬ 
resident under the Selective Service Act of 1940. 

II 

EXECUTION OF A DRAFT EXEMPTION CLAIM UNDER MIS¬ 
TAKE DOES NOT INCUR THE BAR OF CITIZENSHIP INELI¬ 
GIBILITY. 

The complaint alleges that the appellant, who did not 
understand English, signed a draft exemption claim, be¬ 
lieving that he was claiming exemption upon the ground of 
non-residence and not upon the ground of neutral alienage. 
(Complaint, Par. 10-12). 

Mistake may be asserted in transactions between individ¬ 
uals and the government. Williams v. United States, 138 
U. S. 514, 517 (1890). Mistake is a well known legal con- 
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eept which justifies relief in contracts (V Williston and 
Thompson on Contracts , p. 4399), real estate transactions 
^\Williams v. U. S., Supra) wills (3 Pomeroy Equity Juris¬ 
prudence , 1941, p. 405) and in the law of marriage and 
divorce (3 Nelson , Divorce and Annulment, 1945, p. 316). 
That mistake may avoid a claim of draft exemption as in 
the case of one unable to read English has been recognized 
by the Department of Justice. In the Monthly Review for 
November 1947, the official publication of the Immigration 
and Naturalization Service, it is stated on page 59: 

“Despite the absolute wording of Section 3(a) of the 
Selective Training and Service Act, the Section has 
been limited in its application. Thus, if the Form 301 
was filed in error, as in the case of a neutral alien 
unable to read English and acting on the misadvice of a 
friend, it has been held that he was eligible for natu¬ 
ralization provided his Selective Service status was 
rectified. 17 


17 In re Lope Hormazabel, A-5725997; and see also In re Linder, 
292 F. 1001.” 

It is submitted that in the instant case plaintiff falls within 
the rule promulgated by the Immigration Service. Sub¬ 
sequent to the filing of the claim for exemption the alien 
was reclassified 1A and submitted himself to induction, 
thus rectifying his Selective Service status. 

Ill 

TERMINATION OF NEUTRALITY BY URUGUAY AND SUBMIS¬ 
SION TO INDUCTION BY APPELLANT REMOVED CITIZEN¬ 
SHIP BAR. 

On February 22, 1945 Uruguay declared war against 
Germany and thereafter appellant was no longer a neutral 
alien and he submitted himself to i nduction . 

The view might be expressed that the mere claim of 
exemption afe a neutral perpetually bars an alien from 
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citizenship. This is not so. Subsequent service in our 
Armed Forces during World War II (under the Selective 
Service Act of 1940 which expired March 30, 1947) was 
held by Attorney General Clark to render an alien eligible 
for citizenship. Matter of Ali Ipar (V.P. File No. 391915, 
Dept, of Justice, July 1948). 

Other cases support the conclusion that the mere filing of 
a draft exemption claim as a neutral, (DSS Form 301) does 
not irretrievably create a permanent bar. In re Gustavson, 
300 Fed. 251 (S. D. Cal. 1924) arose after the first World 
War. The alien claimed exemption from the draft but 
thereafter served honorably in our Armed Forces. The 
court’s opinion does not show whether the subject was 
inducted or whether he volunteered. His petition for natu¬ 
ralization was denied because of lack of attachment to the 
principles of the Constitution. The court however stated 
with reference to the claim of exemption that: 

“The intention of that Act (the Act of May 18,1917, as 
amended on July 9, 1918) plainly was to fix a penalty 
where an alien declarant was relieved from military 
service; that is, if he withdrew his declaration of in¬ 
tention, so as to make effectual his claim for exemp¬ 
tion from service, he should therefore ‘forever be 
debarred’ from becoming a citizen of the United States. 
“In this case the government did not relieve the de¬ 
clarant from service, and he actually did serve and 
receive an honorable discharge; hence no exemption 
right was accorded him, and he should not be held 
to have incurred the penalty fixed. The denial of 
his application should therefore only be because of his 
claim for exemption under the draft, and the record 
should not show that he incurred the penalty provided 
for under the Act of July 9, 1918 . . .” 

In re Siem, 284 Fed. 868 (D. Mont. 1922) aff’d United 
States v. Siem, 299 Fed. 582 (C. C. A. 9,1924) also involved 
a World W^ar I case. Here a Norwegian claimed exemption 
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because of (1) alienage; (2) dependents; and (3) physical 
condition. He was classified 1A, called for induction and 
rejected as physically unfit. In holding that his claim for 
exemption was not a bar to naturalization, the court said: 

“the government denied petitioner’s claim of exemp¬ 
tion, called him, in good faith he responded, and then 
it rejected him, because physically unfit. In these 
circumstances, to allow it to go back of that examina¬ 
tion and resort to the denied claim to bar his admission, 
would be to sanction bad faith, and is not tolerable.” 

See also: In re Bevelacqua, 295 Fed. 862 (D. C. Mass., 
1924) where Judge Lowell recognized that “some locus 
poenitentiae should be allowed” aliens who claimed exemp¬ 
tion from the draft. 

It would seem that upon the reasoning of the above 
cases, that plaintiff is now eligible for naturalization. This 
view has been taken by the Director of the Selective Service 
System who stated in a letter of November 22, 1946 (con¬ 
tained in Immigration File of Matter of Josefsson, 
4-558054): 

“where the benefits derived by a neutral alien by the 
proper filing of DSS Form 301 no longer exist (exemp¬ 
tion from training and service), it is our inclination that 
the penalties incurred by such action (debarment from 
obtaining United States citizenship) should likewise be 
removed. This opinion contemplates the situation 
where a neutral alien, who has filed a DSS Form 301, 
is later declared a cobelligerent alien, and thus sub¬ 
jected to training and service under the Selective 
Training and Service Act.” 

Until June of 1947 the above quoted language also repre¬ 
sented the view of the Department of Justice. On March 
18, 1947 the Board of Immigration Appeals decided the 
case of Matter of Josef sson, File No. 4-558054, a native of 
Finland who was rejected on physical grounds. He had 
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claimed exemption and was called for induction after Fin¬ 
land became a cobelligerent on April 5, 1945. The Board 
said: 

“We think that the principle of the Gustavson case 
applies here. Respondent, as of April 5, 1945, was no 
longer legally entitled to claim exemption from mili¬ 
tary service. Like all citizens and all aliens, other than 
those of neutral countries, he became subject to mili¬ 
tary service. The benefits of Section 3(a) of the 
Selective Training and Service Act of 1940, as amended, 
could no longer be claimed by him. That being the 
case, we see no reason why he should be subjected to 
the penalties of that provision. The Director of the 
Selective Service System is in accord with our posi¬ 
tion.’ ’ 

The Josefsson case was certified to the Attorney General 
who sought the advice of the Criminal Division and the 
Assistant Solicitor General. On April 9, 1947, Theron 
Caudle, Assistant Attorney General in charge of the Crimi¬ 
nal Division advised that the Siem and Gustavson cases 
were applicable and that the Board’s view be adopted. 
He stated: 

“I am inclined to the view of the Board of Immigration 
Appeals that the alien in this case lost all benefits of 
his claimed exemption from military service as a neu¬ 
tral alien when Finland became a cobelligerent in the 
war. He was, as of the date of Finland’s cobelliger¬ 
ency, amenable to all provisions of the Selective Serv¬ 
ice and Training Act of 1940, and could not under those 
provisions make a further claim of exemption. He 
thereafter reported to the Armed Forces for induction 
at the direction of his local Selective Service Board. 
Because he was subsequently rejected for physical 
reasons it is no fault of his and should not be held 
against him. When the exemption accorded to the 
alien disappeared it is my belief that the penalty of 
never being permitted to become a United States citizen 
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dropped also. I believe that the alien in this case is 
not an alien ineligible to citizenship.’’ 

The Assistant Solicitor General recommended reversal 
on the incorrect assumption that even where an alien sub¬ 
sequently served in the Armed Forces he was ineligible to 
citizenship (see Matter of Ali I par, supra, where the Attor¬ 
ney General held to the contrary). He further incorrectly 
assumed that Josefsson could not litigate the issue of law 
thus raised, because he was applying for discretionary 
relief. (Perkins v. Elg , 307 U. S. 325, is to the contrary.) 

His memorandum stated: 

“I recommend your approval of the annexed draft of 
an opinion reversing the Board of Immigration Appeals 
in the above mentioned case. 

“It has been suggested that the courts may be loath 
to impose the ‘penalty’ (ineligibilty for citizenship), 
particularly upon persons who claimed exemption but 
thereafter actually served in our Armed Forces. It is 
probable that the courts will ultimately decide the 
question; and no alien who is legally within the coun¬ 
try will be inconvenienced by the opinion or have any 
difficulty in invoking the aid of the courts if he wishes 
to assume our citizenship. 

“The alien involved in this case entered the country 
illegally and is, for that reason, subject to deportation. 
If the courts should hereafter decide the question in 
such manner as to require the conclusion that he is 
eligible for citizenship he could then, with permission 
of the Attorney General, apply for readmission. It 
does not appear practicable, however, for him to ini¬ 
tiate any effective litigation in his own behalf since 
the relief which he seeks (voluntary deportation and 
pre-examination) lies within the discretion of the Attor¬ 
ney General.” 

Upon this advise, the Attorney General signed an opinion 
prepared by him which was dated June 9, 1947 and read in 
part as follows: 
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“It has been urged in behalf of Mr. Josefsson (and 
others similarly affected) that he is not barred because 
his claim for exemption did not receive complete and 
uninterrupted recognition due to the fact that he was 
called for military service after Finland became a co¬ 
belligerent. In re Gustav son, 300 Fed. 251 (S. D. Cal. 
1924); and In re Siem, 284 Fed. 868 (Montana 1922); 
affirmed 299 Fed. 582 (C. C. A. 9, 1924), are cited. 
Both cases arose under the Selective Draft Act of 1917 
which contained a provision comparable to that under 
consideration. In each case the alien’s claim for ex¬ 
emption failed to be accorded recognition. Gustavson 
actually served in the Army; Siem was called for in¬ 
duction but rejected as physically unfit. It will be 
observed that these cases are readily distinguishable, 
in the first place, for the reason that the claim for 
exemption received no recognition at all. 

“Until and unless the question of eligibility for citizen¬ 
ship be otherwise decided by the courts, I feel that I 
must give effect to the language of the statute and to 
the intent which I think moved the Congress in enacting 
the law.” 

In Petition of Ajlouny, 77 F. Supp. 327 (E. D. Mich., 
April 23, 1948) a native of Palestine claimed exemption as 
a neutral alien because he had a family in Europe to support 
and army allotments were not then being sent abroad. 
On February 9, 1943 he asked permission to cancel this 
exemption claim. He was submitted to induction and found 
physically unfit. The court (Judge Levin) posed the ques¬ 
tion as follows: 

“Under these circumstances, do the statutes of the 
United States inexorably command that the court deny 
citizenship to the petitioner?” 

In granting citizenship to the petitioner the court held 
that 50 App. U. S. C. 303(a) was inapplicable because Pales¬ 
tine was not a neutral country. The court further stated: 
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“Palestine having been listed by the Selective Serv¬ 
ice Director as a neutral country, he was erroneously 
led to believe that he had the legal right to apply for 
exemption from service. That he took advantage of a 
privilege which the Director of Selective Service be¬ 
lieved was expressly accorded him by law T , does not 
stamp him as one of bad character or as one not at¬ 
tached to the principles of the Constitution. United 
States v. Stem, 9 Cir. 299 F. 582. It is clear from the 
record that his original claim for exemption was 
prompted by his family obligations. . . .” 

“. . . It should be pointed out that Title 8 U. S. 
C. A. 724, provides that a person who has served or is 
serving honorablv in the Armed Forces of the United 
States, and meets the requirements of legal residence 
and good moral character, may be admitted to citizen¬ 
ship without waiting the usual statutory residence 
period applicable generally. Can it be said that the 
petitioner’s application for relief from service would 
have barred him from obtaining this benefit, after 
having renounced his exemption, had he been accepted 
and had he served honorably in the Armed Forces? 
Compare Petition of Kohl , 2 Cir. 146 F. 2d 347. ‘Re¬ 
spect for law does not thrive on captious interpreta¬ 
tions.’ Delgadillo v. Carmichael , 332 U. S. 388, 68 S. 
Ct. 10, 12.” 

The Petition of Ajlouny is particularly pertinent here. 
If the appellant had been accepted for military service 
{here is no question but that he would have been eligible 
for citizenship. The fact that he was not accepted for 
service—a factor entirely beyond his control—should not 
alter the situation. The appellant was not permitted to 
stand on his exemption throughout hostilities According 
to the Director of Selective Service and World War I cases, 
by submitting himself to induction he no longer secured 
the exemption of the Selective Service Act. Therefore the 
disabilities incurred by his original filing of Form 301 were 
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removed. He is therefore eligible to citizenship and eli¬ 
gible for suspension of deportation. 

IV 

CITIZENSHIP DISABILITY OF 50 APP. U.S.C. 303(a) IS NO 

LONGER OPERATIVE 

By virtue of Section 16 of the Selective Service Act 
(P.L. 473, approved June 29, 1946), Section 3(a) of the 
Selective Training and Service Act of 1940 became inopera¬ 
tive on March 31, 1947. The Immigration Service realized 
that a serious question was thus raised as to whether the 
naturalization bar remained. It consulted the Assistant 
Solicitor General who ruled on August 13, 1947, that: 

“An alien who obtained an exemption from military 
service under this section was assumed to have rendered 
himself ineligible for naturalization until such time 
as the courts have passed upon the question. ” Monthly 
Review, Immigration and Naturalization Service, No¬ 
vember, 1947, p. 56, Note 1. 

Repeal of the naturalization bar after World War I 
operated to restore the right to apply for naturalization 
to those previously barred from naturalization as neutral 
aliens. 

Interpretation 1 of the Immigration Service, June 5, 

1941; 

In re Carlson, 730-P 2 59687, D.C. Ill. 1942; 

Petition of Otness, 49 F. Supp. 220 N.D. Calif. 1943; 
Contra: In re Urmenta, 42 F. Supp. 138 (D.C. Wise. 

1941). 

It is a commonplace of Anglo-American law that repeal 
of a statute eradicates it altogether, and the situation is 
as if it had never existed. 59 Corpus Juris 1189, 1190. 
Expiration of a statute is in this respect the same as 
repeal. 
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United States v. Boisdore, 8 How. 113; 

The Irresistible, 7 Wheat. 551. 

Congress in terminating the Selective Training and Serv¬ 
ice Act of 1940 was explicit and specific. It directed that 
the entire Act, with exceptions not here pertinent “shall 
become inoperative and cease to apply” at 12 o’clock noon 
on March 31, 1947, “ except as to offenses committed prior 
to such Act.” (Section 316, 50 U. S. C. App., enacted 
June 29,1946). Thus there can be no dispute but that Sec¬ 
tion 3(a) of the Act died on March 31, 1947, without 
exceptions or savings clause. 

In addition, the termination provisions themselves are 
expressly preserved, including the phrase “offenses com¬ 
mitted prior to such date” (March 31, 1947). This clearly 
refers only to prosecutions under Section 11. 

It seems clear that Congress intended thereby to termi¬ 
nate all of the provisions of this section, including those 
creating the disability for United States citizenship. 

It is an elementary canon of statutory construction that 
the grant of one express power or function is also neces¬ 
sarily the implicit exclusion of all others. “Expressio 
unins est exclusio alterius.” 

Express enumeration, therefore, of the exceptions and 
preserved functions contained in Section 16 of the Act, 
terminating all functions except enumerated, must neces¬ 
sarily be construed to mean that the citizenship disability 
created by Section 3(a) was not intended to be preserved. 

At common law, the unqualified repeal or termination 
of a statute, without a saving clause, destroyed all rights 
and liabilities dependent upon it. 

United States v. Reisinger, 128 U. S. 398; 

Duke Power Co. v. S. C. Tax Comm. (C. A. 4, 1936), 
81 F. (2d) 513, Cert. Denied 298 U. S. 669. 
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Statutes which have been enacted in derogation of the 
common law to prevent criminal prosecutions under the 
dying statute from being terminated, and to continue in 
existence criminal penalties, criminal liabilities and criminal 
forfeitures imposed under the erstwhile statute (United 
S tales v. Reisinger, supra ), have been strictly construed 
[United States v. Hark, 320 U. S. 531.] 

In Ewell v. Daggs, 108 U. S. 143, the Supreme Court held 
that after the repeal of a usury statute, a usurious rate of 
interest, forfeited under the statute while in force, was re¬ 
instated, the interest was payable, and no forfeiture could 
be enforced. For the life of the statute, the interest rate 
on the contract constituted a basis for forfeiture of the 
entire amount of the interest. At the statute’s death, the 
disability fell. 

Congress has, however, altered the common law rule with 
regard to the repeal or expiration of a statute. The Act 
of February 25, 1871 (16 Stat. 1871) merely continued pen¬ 
alties, forfeitures and liabilities where an act of Congress 
had been repealed. In 1942, Attorney General Biddle 
requested legislation to permit prosecutions where a tem¬ 
porary statute had expired. (House Report 261, 76th 
Cong.; 1st Session.) H.R. 1201, which subsequently became 
Public Law 201 on March 22, 1944, (61. Stat. 633) was 
entitled “An Act to permit prosecutions after lapse of a 
temporary statute for offenses committed prior to its 
expiration”. The Committee Reports clearly make known 
the purpose of this statute. In Senate Report 734, 78th 
Congress, 2nd Session, it is described as follows: 

“ • • • the purpose of the bill is to provide that 
the expiration of a temporary statute shall not have 
the effect of preventing prosecution of an offense com¬ 
mitted under the temporary statute. The bill would 
merely make applicable to violations of a temporary 
statute the same statutory provision “that is now in 
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effect with respect to offenses against a statute sub¬ 
sequently repealed.” (Italics supplied.) 

Public Law 201 (61 Stat. 633) provides that the “expira¬ 
tion of a temporary statute shall not have the effect to 
release or extinguish any penalty, forfeiture, or liability 
incurred under such statute, unless the temporary statute 
shall so expressly provide • * * ” 

Is ineligibility to citizenship, a penalty, forfeiture or 
liability, as the terms are utilized in Public Law 201? The 
statutory history of the law indicates that Congress was 
concerned with continuing prosecutions where there had 
been some violation of law. The terms “penalty” and 
“forfeiture” denote the punishment imposed for a crime, 
default, or offense against the laws of a state. ( McCulloch 
v. Murphy, 125 Fed. 147; Cook v. United States, 288 U. S. 
102, 122; Life Insurance Co. of Term. v. McCray, 291 U. S. 
566, 574; 37 C. J. S. 45; 23 American Jurisprudence 598, 
599, 622). Petitioner, herein, neither violated nor trans¬ 
gressed any law of the United States when he sought draft 
exemption. The term “liability”, likewise, connotes an 
obligation arising from the breach of a statutory duty. 
{National Labor Relations Board v. National Garment Co. 
166 F. (2d) 233, 237 and footnote 4). There is here in¬ 
volved no breach of a duty, statutory or otherwise. 

Racial ineligibility to citizenship (8 U. S. C. 703) has 
never been considered a “penalty, forfeiture or liability” 
as the terms are understood in legal parlance. Citizenship 
ineligibility under 50 U. S. C. App. 303-a has never been 
so designated judicially. Nor should it be so considered 
any more than racial ineligibility. Citizenship ineligibility 
and denial of naturalization have always been designated as 
the denial of a privilege. United States v. Ginsberg, 243, 
U.S. 472; In re Martinez, 73 F. Supp. 101, 105. Public 
Law 201 is therefore inapplicable to the instant case. 
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In Benzian v. Godwin , 168 F. (2d) 952 (overruled on 
other grounds in Kristensen v. McGrath, 340 U. S. 162) 
reliance was placed upon an amendment to the immigration 
laws (8 U. S. C. 224-c; 59 Stat. 551, October 29, 1945) to 
establish the proposition that Congress had continued the 
citizenship bar of Section 303-a of the Selective Training 
and Service Act beyond March 31, 1947. Prior to October 
29, 1945, it had been decided administratively that aliens 
who claimed exemption from the 1940 Selective Service 
Act and had become ineligible to citizenship, were never¬ 
theless admissible to the United States for permanent 
residence. The Attorney General believed that this was an 
oversight of legislative draftsmanship and recommended 
that the immigration laws be corrected accordingly. No 
thought or consideration was then given to the expiration of 
50 U. S. C. App. 303-a. * The assumption of the Benzicm 
case that a correction of the immigration definitions con¬ 
tained in 8 U. S. C. 224-c, extended the provisions of the 
Selective Service Act or evinced an intention to do so, is 
unwarranted. In addition it should also be noted that the 
Benzian cause was moot prior to decision in the District 
Court. (Memorandum of Solicitor General in the Supreme 
Court, No. 317, October Term, 1948, Certiorari denied, 335 
U. S. 886). It is therefore not persuasive as a precedent. 

The passage of Section 303-a of the Selective Service 
Act created a new class of aliens ineligible for naturali¬ 
zation— i.e., those neutral aliens who claimed draft exemp¬ 
tion. But the termination of the Selective Service Act, 
without a saving clause expressly preserving that ineligi¬ 
bility, dissolved the newly-created class of ineligibles. The 
Act created a bar to citizenship, but removed the bar upon 
its own termination. 


* The legislative history of the 1945 amendment to 8 U.S.C. 224-c is 
reflected in the immigration file of Alvaro Valas, 56127/854. 
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Conclusion 

Appellant was not subject to the Selective Service Act 
because he was a non-resident. He claimed exemption 
under mistake and later voluntarily submitted himself to 
induction when his native land became co-belligerent. In 
any event the bar of citizenship is no longer operative and 
appellant is eligible for citizenship. 

The complaint states a cause of action and the order of 
the District Court should be reversed. 

Respectfully submitted, 

Jack Wasserman, 

Warner Building, 
Washington 4 , D. C., 
Attorney for Appellant . 






JOINT APPENDIX 

COMPLAINT 
Filed, July 27, 1948 

The Plaintiff respectfully alleges: 

1. That this is an action for a declaratory judgment 
under the Declaratory Judgment Act (28 U. S. C. A. 400) 
and for review under the Administrative Procedure Act 
(5 U. S. C. A. 1001, et seq.). 

2. That the defendant, Tom C. Clark, is the Attorney 
General of the United States and is charged with the statu¬ 
tory duty to determine whether aliens are subject to de¬ 
portation and admissible for permanent residence to the 
United States. 

3. That the defendant Watson B. Miller, is the Commis¬ 
sioner of Immigration and Naturalization and is in direct 
charge of the administration of the immigration laws under 
the Attorney General. 

4. That the plaintiff is a native and citizen of Uruguay 
who last entered the United States on March 14, 1944 and 
was admitted as a business visitor for a period of one year. 

5. That the plaintiff’s temporary status as a business 
visitor was recognized and extended by the Immigration 
and Naturalization Service from the time of his entry until 
December 31, 1945. 

6. That on or about June 12, 1944, approximately three 
months after plaintiff’s entry to the United States, he 
registered under the Selective Training and Service Act 
of 1940. 

7. That shortly thereafter and at a time when he was in 
the United States as a bona fide temporary business visitor, 
plaintiff was classified 1-A and was advised that he was to 
be inducted into the United States Army. 

8. That on or about July 14, 1944, four months after 
plaintiff’s entry and at a time when he was in the United 
States as a bona fide temporary business visitor, plaintiff 
executed D. S. S. Form 301 which was an application for 
relief from military service as a national of a neutral 
country. Plaintiff was thereafter reclassified 4-A. 

9. That the aforesaid D. S. S. Form 301 was prepared by 
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plaintiff’s local draft board and was not explained to plain¬ 
tiff. 

10. That at the time plaintiff signed the aforesaid D. S. S. 
Form 301, he was not able to fully understand the nature 

^ of said form nor was he able to read or write the English 
language with full comprehension. 

11. That prior to the time plaintiff signed the aforesaid 
D. S. S. Form 301 he advised the clerk of his local draft 
board that it was his intention to return to Uruguay and 
was advised by the said clerk to sign the said D. S. S. Form 
301. That plaintiff signed the said Form because of said 
advice and without full knowledge of its contents or the 
consequences of the execution by him of said D. S. S. Form 

0L \ 

12. That at the time plaintiff signed the aforesaid D. S. \ 

Form 301 he was under the impression he was claiming ^7 
exemption on the ground that he was a non-resident alieii 
and not on the ground of neutral alienage. ) 

13. That on September 14, 1944 plaintiff married • ^ 
Marianne Brown, a native born American citizen. 

14. That subsequent to his marriage, plaintiff decided 
to become a permanent resident of the United States and V* 
while the Battle of the Bulge was still raging, he requested ^ 
his draft board for permission to withdraw his claim of 
exemption so that he might enter the United States Army. 

15. That plaintiff’s draft board informed him that his 
claim of exemption could not be withdrawn. 

16. That on February 22, 1945 Uruguay abandoned its 
neutrality and became a cobelligerent. 

17. That thereafter plaintiff’s claim for exemption was 
no longer honored and before the cessation of hostilities 
with enemy powers, he was reclassified 1-A, called for 
induction and given a physical examination. 

18. That on or about May 11,1945, plaintiff was rejected 
as physically unfit for military service and reclassified 4-F. 

19. That the Commissioner of Immigration and Natu¬ 
ralization acting through his agents refused to extend 
plaintiff’s temporary stay in the United States beyond 
December 31, 1945. 

20. That thereafter on or about January 22, 1947, the 
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defendant, Watson B. Miller, Commissioner of Immigra¬ 
tion and Naturalization, acting through his agents issued 
a warrant of arrest against plaintiff in deportation pro¬ 
ceedings on the ground that he remained in the United 
States longer than permitted by law. 

21. That the said warrant was served upon the plaintiff 
and a hearing was held thereunder on October 6, 1947. 

22. That the immigration inspector presiding at the said 
hearing recommended that plaintiff be required to depart 
from the United States voluntarily and found that plain¬ 
tiff was: 

(a) A temporary visitor in the United States until 
December 31, 1945. 

(b) A person of good moral character for at least 
the preceding five years. 

(c) Barred from becoming an American citizen be¬ 
cause of the provisions of Section 3(a) of the Selec¬ 
tive Training and Service Act of 1940. 

(d) Inadmissible for permanent residence to the 
United States by reason of being barred from citizen¬ 
ship. 

(e) Ineligible for suspension of deportation or pre¬ 
examination by reason of being barred from citizen¬ 
ship. 

23. That the aforesaid recommendation and findings of 
the presiding inspector were ^a pproved by t he_defendant 
W atson B. Miller, act ing through his, _agenls_a nd by~~~£h e~ 
defendant, ToniPC. Clark, acting through theBoard oT T- 
JTmmigration Appeals . 

24. That an order has been entered by the defendants 
through their agents, requiring the plaintiff to leave the 
United States within sixty days. 

25. That at the time the aforesaid order was entered, the 
Selective Training and Service Act of 1940 including Sec¬ 
tion 3(a) thereof had ceased to be operative and was no 
longer in force and effect. 

26. That plaintiff is not barred from citizenship, is ad¬ 
missible for permanent residence to the United States and is 
eligible for suspension of deportation. 






22 


"Wherefore, plaintiff prays for a judgment declaring: 

(a) That he was not bound by the Form D. S. S. 301 be¬ 
cause the same was vitiated by mistake. 

(b) That he was not bound by Form D. S. S. 301 because 
he was not “residing in the United States” within the 
meaning of Section 3(a) of the Selective Service and Train¬ 
ing Act of 1940. 

(c) That he is not barred from citizenship because Form 
D. S. S. 301 was later during hostilities disregarded both 
by plaintiff and his draft board. 

(d) That plaintiff is no longer barred from citizenship. 

(e) That plaintiff is admissible to the United States for 
permanent residence and is eligible for suspension of de¬ 
portation or pre-examination. 

Jack Wasserman. 

Motion to Dismiss —Filed October 12, 1948 

Come now the defendants in the above-entitled cause, by 
their attorney, the United States Attorney, and move this 
court to dismiss the above-entitled cause on the ground 
that the complaint fails to state a claim upon which relief 
can be granted. 

(S.) George Morris Fay, 

United States Attorney; 

(S.) Sidney S. Sachs, 
Assistant United States Attorney. 

Appearance in Opposition to Motion to Dismiss —Filed 

November 16, 1948 

Plaintiff by his attorneys appears in opposition to de¬ 
fendants’ motion to dismiss. 


Jack Wasserman, 

1406 G Street , N. W., 

Washington, D. C. 

Order— Filed June 24, 1949 

Upon consideration of the motion to dismiss filed herein 
and after argument thereon, and it appearing to the court 
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that it is without jurisdiction of the subject matter either 
under the provisions of the Declaratory Judgment Act or 
the Administrative Procedure Act, and further appearing 
to the court that the complaint fails to state a cause of 
action upon which relief may be granted, it is by the Court 
this 24th day of June, 1949, 

Ordered, that the above-entitled case be and the same is 
hereby dismissed. 

Matthew G. McGuire, 

Judge. 


Notice or Appeal— Filed August 19, 1949 

Notice is hereby given that Artigas Battle Roberto 
Machado, the plaintiff above named, hereby appeals to the 
Circuit Court of Appeals for the District of Columbia 
Circuit from the order entered herein on June 24, 1949 
granting motion to dismiss. 

Irving Jaffe. 

Stipulation Designating Record —Filed August 22, 1949 

It is hereby stipulated by and between the attorneys for 
the respective parties herein that the record on appeal con¬ 
sist of the following: 

1. Complaint 

2. Defendants’ Motion to Dismiss 

3. Plaintiff’s Appearance in Opposition to Motion 
to Dismiss 

4. Order Dismissing Complaint 

5. Notice of Appeal 

6. Stipulation Designating Record 


(3090) 
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STATEMENT OF QUESTIONS PRESENTED 


I. Whether the complaint stated a cause of action upon which 
relief could be granted. 

A. Whether appellant, who executed a form request¬ 
ing exemption from the military service as a “resident,” 
was actually a nonresident who was not required to 
execute such a form. 

B. Whether the complaint sufficiently alleged that 
appellant was mistaken as to the consequences of his 
request for exemption; and whether such a mistake 
would constitute an excuse even if properly alleged. 

C. Whether the fact that his native country, Uruguay, 
subsequently because a cobelligerent, thus making him 
subject to the draft, removed the bar to citizenship 
incurred by his original request for exemption as a 
neutral alien. 

D. Whether the statutory bar was removed upon the 
expiration of the Selective Training and Service Act. 

(i) 
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3Eniteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,445 

Artigas Battle Roberto Machado, appellant 

v. 

J. Howard McGrath, Attorney General of the United 

States, et al., appellees 


APPEAL FROM THE EXITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


cotjnterstatement of the case 

Appellant, a native and citizen of Uruguay, last entered the 
United States on March 14, 1944, as a business visitor. In 
1947 the Immigration and Naturalization Service recommended 
that he be deported on the ground that he was forever barred 
from American citizenship, and this recommendation was ap¬ 
proved by the appellees. Appellant filed a complaint for a 
declaratory judgment in the District Court asking that he be 
declared eligible for citizenship. On June 24, 1949, the com¬ 
plaint was dismissed, and the present appeal followed. 1 

The allegations of the complaint (J. A. 19-22) may briefly 
be summarized as follows: 

Appellant, a native and citizen of Uruguay, is in this country 
as a business visitor, having last entered on March 14, 1944. 
Three months after entry, on June 12,1944, he registered under 
the Selective Training and Service Act, and was shortly there- 

1 Proceedings in this Court were held in abeyance pending the decision of 
the Supreme Court in McGrath v. Kristensen, 340 U. S. 162. 

(1) 
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after classified 1-A and advised that he would be inducted into 
the Army. On July 14, 1944. four months after entry, he ap¬ 
plied for exemption from military service by executing D. S. S. 
Form 301. and he was reclassified 4r-A. 

D. S. S. Form 301 was provided for those residents of the 
United States who desired to claim exemption from the draft 
on the ground that they were nationals of a neutral country. 2 
But when appellant signed the form he was under the impres¬ 
sion that he was claiming exemption on the ground that he 
was a nonresident alien, and not on the ground of neutral alien¬ 
age. He was at that time not able to read or write English 
with full comprehension, and he did not fully understand the 
nature of the form. It was prepared by his local draft board 
and was not explained to him. Prior to signing the form he 
told the clerk of the draft board that he intended to return to 
Uruguay, and the clerk then advised him to sign the form. He 
signed it because of this advice and without full knowledge of 
its contents or of the consequences of its execution by him. 

On September 14, 1944, he married a native-born American 
citizen, decided to become a permanent resident of the United 
States, and requested that he be allowed to withdraw his claim 
to exemption from the draft. He was informed by his draft 
board, however, that the claim could not be withdrawn. On 
February 22,1945, Uruguay abandoned neutrality and became 
a co-belligerent. Appellant was thereafter reclassified 1-A and 
called for induction, but was rejected for lack of physical fitness 
and again reclassified 4-F. 

On January 22, 1947, a warrant of arrest was issued charging 
that appellant had remained in this country longer than per¬ 
mitted by law*. After a hearing on October 6, 1947, the Immi¬ 
gration Sendee found that appellant was barred from citizen¬ 
ship because he had claimed exemption from the draft as a resi- 

s The form contained the following statements: 

“I do hereby make application to be relieved from liability for training 
and service in the land or naval forces of the United States, under the Selec¬ 
tive Training and Service Act of 1940, as amended, in accordance with the 
act of Congress, approved December 20,1941. I understand that the making 
of this application to be relieved from such liability iciU debar me from be¬ 
coming a citizen of the United States. I have not tiled a declaration of 
intention to become a citizen of the United States.” [Emphasis supplied.] 
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dent neutral alien and recommended that he be required to 
depart from the United States voluntarily. This recommenda¬ 
tion was approved by appellees and an order was entered re¬ 
quiring appellant to depart within sixty days. 

The complaint further alleged that the Selective Training 
and Service Act had ceased to be operative when the appellees’ 
order was rendered. Finally, appellant alleged that he was not 
barred from citizenship, and prayed that a judgment be entered 
declaring his eligibility in that respect. 

The Government moved to dismiss the complaint on the 
ground that it failed to state a claim upon which relief could 
be granted (J. A. 22). On June 24, 1949, the District Court 
dismissed the case on the ground that it was without jurisdiction 
under the Declaratory Judgment Act, 3 and upon the further 
ground that the complaint failed to state a cause of action 
(J. A. 22-23). 


STATUTES AND RULES INVOLVED 

Section 3 (a) of the Selective Training and Service Act of 
1940, as amended, 50 U. S. C. (App.) 303 (a), provided in 
pertinent part: 

Except as otherwise provided in this Act, every male 
citizen of the United States, and every other male per¬ 
son residing in the United States * * * shall be 

liable for training and service in the land or naval forces 
of the United States: Provided, That any citizen or sub¬ 
ject of a neutral country shall be relieved from liability 
for training and service under this Act if, prior to his 
induction into the land or naval forces, he has made ap¬ 
plication to be relieved from such liability in the manner 
prescribed by and in accordance with rules and regula¬ 
tions prescribed by the President, but any person who 
makes such application shall thereafter be debarred 
from becoming a citizen of the United States. * * * 

* This ground has, of course, been disposed of by the decision in McGrath v. 
Kristcnscn, supra. 
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Section 16 (b) of the same Act, as amended, 50 U. S. C. (App.) 
316 (b), provided: 

(b) The provisions of the third sentence of section 
3 (a) of this Act shall become inoperative and cease to 
apply at 12 o’clock post-meridian on July 1, 1947. All 
of the other provisions of this Act, except the provisions 
of sections 3 (b), 3 (c), 3 (d). 8 and 16 (b), and the 
fourth and fifth provisos of the second sentence of sec¬ 
tion 3 (a), shall become inoperative and cease to apply 
at 12 o’clock post-meridian on March 31, 1947, or on 
such earlier date as may be specified in a concurrent reso¬ 
lution of the two Houses of Congress for that purpose, 
except as to offenses committed prior to such 
date. * * * 

Rule 9 of the Federal Rules of Civil Procedure provides in 
pertinent part: 

(b) Fraud, Mistake, Condition of the Mind. In all 
averments of fraud or mistake, the circumstances con¬ 
stituting fraud or mistake shall be stated wuth partic¬ 
ularity. Malice, intent, knowledge, and other condi¬ 
tion of mind of a person may be averred generally. 

SUMMARY OF ARGUMENT 

The complaint failed, for any of the reasons assigned by 
appellant, to state a cause of action upon which relief could 
be granted. 

A. The Selective Training and Service Act provided for 
exemption from military service of resident neutral aliens, but 
further provided that any such resident who applied for ex¬ 
emption should thereafter be debarred from citizenship. There 
was no definition of “resident’’—that was left for administra¬ 
tive regulation. The applicable regulations defined a “resi¬ 
dent” as any male alien in the United States with several spe¬ 
cific exceptions. One of these excepted nondeclarant aliens 
who did not remain in the United States after May 16, 1942, 
or 3 months after date of entry, whichever w'as later. Appel¬ 
lant was clearly not excepted from the class of “residents,” since 
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he arrived here March 14, 1944, and four months later applied 
for exemption from the draft by signing DSS Form 301 on 
July 14, 1944. The Kristensen case is not controlling because 
Kristensen applied for exemption before the above regulation 
became effective, and he was not at that time voluntarily re¬ 
maining in the United States. 

B. Appellant alleges that he signed DSS Form 301 by mis¬ 
take, not realizing fully what the consequences were. The 
allegations of mistake are general, instead of specific as required 
by the Federal Rules of Civil Procedure. When the complaint 
descends to particulars it says only that appellant thought he 
was requesting exemption as a nonresident alien. But the 
crucial question is whether appellant failed to understand the 
warning on DSS Form 301 that anyone who signed it forfeited 
his right to citizenship. As to that, the complaint is silent. 
Furthermore, even if the complaint were held sufficient in this 
respect, the mistake was a mistake of law and provides no de¬ 
fense. Appellant deliberately requested exemption from the 
draft. He must abide the consequences. 

C. The subsequent co-belligerency of Uruguay did not re¬ 
move the bar to appellant’s citizenship. He chose draft ex¬ 
emption in preference to service at a time when he was free to 
choose. He was deprived of the benefits of that choice by the 
act of his own country in entering the war. Congress clearly 
intended the bar to be permanent, unless the alien later actually 
was accepted by, and served in, the armed forces. 

D. The termination of the effective period of the Selective 
Service Act of 1940, on March 31, 1947, did not result in re¬ 
moval of the debarment from citizenship from those who had 
theretofore claimed military exemption. The Act provided 
that those who sought exemption should be debarred “there¬ 
after.” It could scarcely have been the purpose of Congress 
to work a debarment only while the war lasted, and thus per¬ 
mit aliens simply to postpone naturalization until application 
for citizenship could be safely made. The history of the Act, 
the subsequent incorporation of the debarment in the 1945 
amendment to the permanent Immigration Act of 1924, and 
the saving provisions of 1 U. S. C., Supp. Ill, 109, evince a 
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clear Congressional purpose that the debarment should con¬ 
tinue unless and until it is specifically removed by Act of 
Congress. 

ARGUMENT 

I 

The complaint failed to state a cause of action 

A. It appears from the complaint that appellant was a resident of the 
United States when he signed the draft exemption request and is thus 
barred from citizenship 


Section 3 (a) of the Selective Training and Service Act 
(supra, p. 3) provided that every male person residing in the 
United States should be subject to military service. Residents 
who were citizens of a neutral country could be exempted upon 
making proper application, but any resident who did so apply 
for exemption was thereafter debarred from becoming a citizen 
of the United States. Appellant argues (Br. 5) that he was 
not a “resident’' of the United States when he signed D. S. S. 
Form 301, and hence is not subject to the statutory bar to citi¬ 
zenship. For this proposition appellant relies upon McGrath v. 
Kristensen, 340 U. S. 162. We respectfully submit that the 
facts of the two cases differ toto caelo, and that under the rule 
of the Kristensen case appellant was a “resident” when he 
executed the form. 

Kristensen came to the United States in August 1939, and 
executed D. S. S. Form 301 on March 30,19J+2. The Selective 
Service Act did not define a “male person residing in the United 
States”—that definition was left for administrative regulation. 
The regulations 4 applicable to Kristensen’s case—and also to 

4 The applicable regulations were published at 7 Fed. Reg. 855. and are 
quoted in McGrath v. Kristensen, 340 U. S. at 173-174. We reproduce them 
here: 

‘*5 611.12. When a nondeclarant alien is residing in the United States. 
Every male alien who is now in or hereafter enters the United States who 
has not declared his intention to become a citizen of the United States, 
unless he is in one of the categories specifically excepted by the provisions 
of 5 611.13. is “a male person residing in the United States” within the 
meaning of section 2 and section 3 of the Selective Training and Service Act 
of 1040. as amended. 


(Continued on p. 7.) 
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the case at bar—became effective on February 7, 1942. Under 
these regulations “a male person residing in the United States’’ 
was defined as every male alien in the United States, who had 
not declared his intention to become a citizen and who did not 
come under one of several specifically excepted categories. The 
excepted category found applicable to Kristensen provided 
that a nondeclarant alien in the United States was not a “resi¬ 
dent” if he did not remain in the United States after May 16, 
19J/.2, or more than 3 months after the date of his entry, which¬ 
ever was the later. The regulations further provided that a 
male alien who remained in the United States after May 16, 
1942, or for more than 3 months after entry, whichever was 
the later, might file an Alien’s Application for Determination 
of Residence, and if it were determined that he was not a “resi¬ 
dent” within the meaning of the Act an Alien’s Certificate of 

“§ 611.13. When a nondeclarant alien is not residing in the United States. 
(a) A male alien who is now in or hereafter enters the United States who 
has not declared his intention to become a citizen of the United States is not 
“a male person residing in the United States” within the meaning of section 2 
or section 3 of the Selective Training and Service Act of 1940, as amended 
* * • • * 

“(6) If he has entered or hereafter enters the United States in a manner 
prescribed by its laws and does not remain in the United States after May 16, 
1942, or for more than 3 months following the date of his entry, whichever 
is the later.” 

”(b) When a male alien who has not declared his intention to become a 
citizen of the United States has entered or hereafter enters the United States 
in a manner prescribed by its laws and remains in the United States after 
May 16, 1942, or for more than 3 months following the date of his entry, 
whichever is the later, he is “a male person residing in the United States” 
within the meaning of section 2 and section 3 of the Selective Training and 
Service Act of 1940, as amended, unless he has filed an Alien’s Application 
for Determination of Residence (Form 302) in the manner provided in 
§ 611.21 and such application is either (1) pending or (2) has resulted in a 
determination that he is not ‘‘a male person residing in the United States” 
within the meaning of section 2 or section 3 of the Selective Training and 
Service Act of 1940, as amended, in either of which events he shall not be 
considered as “a male person residing in the United States” within the 
meaning of section 2 or section 3 of the Selective Training and Service Act 
of 1940, as amended, during the period when such application is pending 
or during the period covered by the Alien’s Certificate of Nonresidence 
(Form 303) issued to him as a result of the determination that he is not “a 
male person residing in the United States” within the meaning of section 2 or 
section 3 of the Selective Training and Service Act of 1940, as amended. (54 
Stat. SS5; 50 U. S. C., Sup. 301-31S, inclusive; E. O. No. S545, 5 F. R. 3779).” 
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Nonresidence would be issued to him. The Supreme Court 
held that Kristensen was not a “resident” at the time he signed 
D. S. S. Form 301 on March 30, 1942, because the regulation 
determining who were “residents” 5 did not become effective 
until May 16, 1942; and, further, because the war had made it 
impossible for him to return, as he desired, to his native Den¬ 
mark. The Court, therefore, held that he was not liable to 
military service at the time he executed the form, that it was 
unnecessary for him to execute the form, and that the statutory 
citizenship bar had no application to him. McGrath v. 
Kristensen, 340 U. S. 162, 171-176. 

Appellant, on the other hand, alleges in his complaint that he 
came to this country on March 14, 1944. Four months later, 
on July 14,1944. he signed D. S. S. Form 301. We submit that 
the regulations, which became effective in May 1942, after 
Kristensen signed the form, clearly determine that appellant 
was a “resident” when he did so. He had not declared his 
intention to become a citizen. He had already been in the 
United States for more than three months. He was here after 
the crucial date of May 16,1942. And he did not avail himself 
of the administrative relief provided by the regulations by seek¬ 
ing a determination of nonresidence through the filing of an 
Alien’s Application for Determination of Residence. Further¬ 
more, appellant was not, as was Kristensen, a sojourner by 
necessity, unable to return to his native country because of the 
outbreak of the war. 340 U. S. at 165, 175-176. There is 
nothing to indicate that appellant was forced to remain in this 
country. We respectfully submit that the Kristensen case is 
not controlling.® 

‘The word may. of course, have different connotations under different 
statutes and regulations. United States v. Rubinstein, 166 F. 2d 249, 254 
(C. A. 2). cert. den. 233 U. S. 86S. 

* Neither was appellant a nonresident under the reasoning which this Court 
used in the Kristensen case. Kristensen v. McGrath , S6 U. S. App. D. C. 4S, 
179 F. 2d 796. This Court pointed out in the final footnote to its opinion 
that the above-mentioned regulations did not apply to Kristensen. Further¬ 
more. the opinion reasons that Kristensen was not a “resident” because, 
having violated his visitor’s status and having as a consequence been ordered 
deported, his continued presence in the United States “was in no sense per¬ 
manent. was not the result of choice, and was under the express dissent of 
the sovereign.” 179 F. 2d at S02. This is not true of appellant. 
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B. The complaint failed to allege facts constituting such a mistake as would 

relieve appellant of the consequences of his execution of D. S. S. 

Form 301 

The form of application for exemption from military service 
which appellant signed contained the following acknowledg¬ 
ment: 

I understand that the making of this application to be 
relieved from such liability will debar me from becom¬ 
ing a citizen of the United States. (See Moser v. United 
States, — U. S. —, No. 301 this Term, 19 Law Week 
4194; and see footnote 2, supra, p. 2.) 

Nevertheless, appellant now argues (Br. 5—6) that the allega¬ 
tions of his complaint set forth such a mistake as to the conse¬ 
quences of his signature as would entitle him to relief. 

1. The complaint jailed to allege a mistake as to the critical 
issue. —In the first place, we submit that the complaint does 
not allege any mistake as to the one critical issue involved. 
Rule 9 (b) of the Federal Rules of Civil Procedure (supra, 
p. 4) provides that mistake and fraud, as opposed to intent 
and knowledge, must be stated in a pleading with particularity. 7 
In this case there is but one essential fact which appellant must 
prove in order to establish his right to relief on the ground of 
mistake—he must show that when he signed D. S. S. Form 301 
he was unaware of the fact that by so doing he was debarring 
himself from American citizenship. Does the complaint aver 
this fact with particularity? In our opinion the complaint 
comes nowhere near fulfilling that requirement of Rule 9 (b). 

The complaint alleges that, when he signed the form, appel¬ 
lant did not fully comprehend the English language, that he did 
not fully understand the nature of the form, that he did not fully 
realize the consequences of its execution. We stress the adverb, 
since the implication is that appellant was actually in large 
measure quite aware of what he was doing. 8 But when the 

' It has been pointed out that the one phase where particularity of pleading 
is required under the new rules is in all averments of fraud or mistake. 
Cyc. Fed. Proc. § 1341; 25 Corn. L. Quar. 27, 39. 

*The following definition is given in Webster's New Collegiate Dictionary 
(2nd ed.) : “entirely, completely; to the utmost extent; * * 
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complaint—which is, by the way, obviously drawn with con¬ 
summate skill—descends to the particulars wherein appellant 
was mistaken and misconceived the purport of his act, it says 
no more than that appellant believed he was claiming exemp¬ 
tion as a nonresident alien, and not as a resident neutral alien. 
This is not to assert that appellant did not realize that the 
form he was signing contained an acknowledgment that by so 
doing he was sacrificing his right to apply for American citizen¬ 
ship. Though that is the crucial mistake, indeed the only mis¬ 
take upon which any claim for relief could be based, the com¬ 
plaint carefully skirts around it. Even though he was not an 
English scholar and did not completely understand the form 
and its consequences, even though he thought he was claiming 
exemption as a nonresident alien, even though the form was 
prepared for him by the clerk who advised him to sign it after 
he had stated that he intended to return to Uruguay, he could 
still have understood the form sufficiently to realize that he w T as 
waiving citizenship. Though all these allegations were proven, 
relief would not follow of necessity. The complaint contains 
nothing but a general allegation of mistake together with some 
non-essential particulars. This is manifestly not a compliance 
with the requirement of Rule 9 (b). Cyc. Fed. Proc. §§ 1115, 
1339-1341; Chamberlain Mach. Works v. United States, 270 
U. S. 347; Chicot County v. Sherwood, 148 U. S. 529; French v. 
District Title Ins. Co., 64 App. D. C. 131, 75 F. 2d 650; Street 
v. Maddux, et al., 5S App. D. C. 42, 24 F. 2d 617; Peck v. Haley, 
21 App. D. C. 224,237; Independence Lead Mines Co. v. Kings¬ 
bury, 175 F. 2d 9S3 (C. A. 9), cert. den. 70 S. C. 249; Aetna 
Casulty & Surety Co. v. Abbott, 130 F. 2d 40 (C. A. 4) ; Stephens 
v. Hamilton, SI F. 2d 324, 326 (C. A. 7); Glenn Coal Co. v. 
Dickinson Fuel Co., 72 F. 2d SS5 (C. A. 4); United States v. 
Caster, 271 Fed. 615 (C. A. 8), appeal dismissed 257 U. S. 666; 
see also Marranzano v. Riggs Nat. Bank, — U. S. App. D. C. —, 
No. 10,416, decided July 12, 1950. This is not a case in which 
the circumstances could not “have been stated with substan¬ 
tially greater particularity without improperly pleading items 
of evidence.” Brady v. Games, 76 U. S. App. D. C. 47, 128' F. 
2d 754. All that was required w r as a simple, specific allegation 
that appellant did not understand that he was forfeiting his 
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right to citizenship by executing the form. “Something more 
than a mere suggestion of claim for relief is required to bring 
into play judicial power of affording remedy, especially when 
it appears there may be good reason deliberately accepted for 
going no further.” Aircraft & Diesel Corp. v. Hirsch, 331 U. S. 
752, 763. 

2. Mistake as to the legal consequences of an act is no 
excuse. —Furthermore, even if it should be determined that the 
complaint sufficiently alleges that appellant did not realize he 
was giving up his chance for citizenship, this was simply a mis¬ 
take of law and does not excuse or nullify appellant’s act. The 
Selective Service Act sets up an objective test—any resident 
neutral alien who requests exemption from the draft is there¬ 
after barred from citizenship. This is the objective action 
which appellant performed—he voluntarily and knowingly 
asked to be relieved of liability for military service. His in¬ 
tention as to the consequences of his act is immaterial. 
“ Tgnorantia juris neminem excusat’ is a maxim in both civil 
and criminal jurisprudence which centuries of experience have 
approved.” Hamburg-American Steam Packet Co. v. United 
States, 250 Fed. 747, 758, cert. den. 246 U. S. 662. Cf. also, 
United States v. Balint, 258 U. S. 250. Where the law provides 
that a definite result shall ensue upon the doing of a definite 
act, without more, a mistaken belief that the consequence will 
not be incurred is no defense. 

In the analogous case of Savorgnan v. United States, 338 
U. S. 491, Rosette Savorgnan, a native American citizen, de¬ 
siring to marry a member of the Italian diplomatic corps, was 
informed that she would have to become an Italian citizen 
before her fiance could obtain the necessary royal consent. She 
applied for such citizenship, using an Italian language form 
wffiich she did not understand. She was granted Italian citizen¬ 
ship, and appeared at the Italian Consulate where she signed 
an instrument which contained an oath, in Italian, expressly 
renouncing her American citizenship and swearing her allegi¬ 
ance to the King of Italy. She did not understand the form. 
It was not translated for her. Nor were its contents explained. 
Furthermore, the district court found as a fact that, although 
she desired to obtain Italian citizenship, at no time did she 
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intend to do anything that would endanger her American citi¬ 
zenship. And although she lived in Italy after marriage, at 
no time did she intend to abandon her residence in the United 
States or to divest herself of American citizenship. 33S U. S. 
at 494-496. But the Nationality Act provides that an Ameri¬ 
can. who upon his own application becomes naturalized in a 
foreign state, or who swears allegiance to a foreign power, auto¬ 
matically loses his citizenship. S U. S. C. SOI (a), (b). And 
the Supreme Court held that, since the requirements of the 
statute were objective, the petitioner’s ignorance of the conse¬ 
quences could not avail her. The Court said : 

The petitioner’s principal contention is that she did 
not intend to give up her American citizenship, and that 
her intent should prevail. However, the acts upon 
which the statutes expressly condition the consent of 
our Government to the expatriation of its citizens are 
stated objectively. There is no suggestion in the statu¬ 
tory language that the effect of the specified overt acts, 
when voluntarily done, is conditioned upon the undis¬ 
closed intent of the person doing them. (33S U. S. at 
499-500.) 

* * * There is nothing however, in the Act of 1907 

that implies a congressional intent that, after an Ameri¬ 
can citizen has performed an overt act which spells 
expatriation under the wording of the statute, he never¬ 
theless, can preserve for himself a quality of citizenship 
by showing his intent or understanding to have been 
contrary to the usual legal consequences of such an act. 
(33S U. S. at 500.) 

* * * Whatever the legal consequences of those acts 
may be, she is bound by them. (33S U. S. at 502.) 

So also in Mackenzie v. Hare, 239 U. S. 299, a native Ameri¬ 
can woman who had married a British subject was held by the 
Supreme Court to have by that act lost her citizenship under 
the existing statute, though that was a consequence she had 
by no means intended. See also In re Tomarchio, 269 Fed. 400 
(E. D. Mo.); and Petition of Martinez, 73 F. Supp. 101, 108 
(W. D. Pa.). 
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These cases differ utterly from the very recent case of Moser 
v. United States, No. 301, decided by the Supreme Court on 
April 9, 1951, 19 Law Week 4193. Moser was a Swiss citizen 
residing in the United States in 1944. He believed himself 
exempt from military service under the provisions of the Treaty 
of 1S50 with Switzerland, but he did not wish to claim exemp¬ 
tion if his right to become an American citizen would be en¬ 
dangered. The State Department and Selective Service indi¬ 
cated that they had no intention of abrogating whatever rights 
he might have under the Treaty, and after much negotiation 
he was permitted to sign a Revised D. S. S. Form 301, from 
which the sentence 9 constituting a waiver of the right to be¬ 
come a citizen was deleted, and he was advised that he would 
not waive his right to apply for American citizenship by signing. 
He signed. The Supreme Court carefully distinguished the 
Savorgnan case, and held that the “total setting * * * un¬ 

derstandably lulled this petitioner into a misconception of the 
legal consequences of applying for exemption.” 

We submit that the present case comes clearly within the 
rule of Savorgnan and MacKenzie. Appellant, like Savorg¬ 
nan, signed one thing but claimed another; and it cannot be 
said of him, as the Supreme Court said of Moser, that “what 
he signed was entirely consistent with what he believed and 
claimed.” Appellant was not, as was Moser, misled by Gov¬ 
ernment officials when he was himself trying to protect his 
right to future citizenship. 10 If native-born American citizens, 
such as Savorgnan and MacKenzie, are held to have surren¬ 
dered the precious right of American citizenship, without the 
least intent of so doing, then certainly appellant’s case is not 
one for sympathy. He was an alien resident, enjoying the pro¬ 
tection and benefits of the laws and institutions of this coun¬ 
try. And Congress had prescribed that any male resident who 
did not think enough of those laws and institutions to assist in 
their defense, should forever be debarred from fullest enjoy¬ 
ment of them as a citizen. It is his lack of attachment to 

8 See footnote 2, supra, p. 2. 

10 There is not a word in appellant's brief to indicate that he claims relief 
on any theory of mistake induced by Government officials, or estoppel, as 
opposed to mere mistake. 
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American institutions, exhibited by his request for exemption 
from the service, that makes him liable to the statutory penalty. 

C The subsequent co-belligerency of Uruguay and appellant’s submission 
to induction did not remove the statutory bar to citizenship 

The complaint alleges that after Uruguay abandoned neu¬ 
trality in 1945 appellant was reclassified 1-A, was called for 
induction, and was found physically unfit and again reclassi¬ 
fied 4-F. He argues (Br. 6-13) that he was thus deprived of 
the benefits of his claim to exemption, and that the penalty of 
debarment from citizenship should also be removed. 

However, appellant was not deprived of these benefits by any 
act of the United States, but by the act of his own native Uru¬ 
guay in becoming cobelligerent. No neutral alien could under 
the Selective Service Act be forced to serve in the Army, and at 
the time he requested exemption he was free to choose—he 
could enlist in the defense of the United States, whose protec¬ 
tion he enjoyed, or he could claim exemption. By his choice 
he indicated a lack of attachment to American institutions. 
After Uruguay had entered the war he was no longer free to 
choose. He was liable to service if he returned to Uruguay, 
and as a citizen of a cobelligerent he could be forced into the 
sendee of this country. It does not follow* that the conse¬ 
quences of a deliberate choice should necessarily be nullified 
by a subsequent change of circumstances. 

The statute provides that a resident neutral alien, who re¬ 
quests exemption, 

shall thereafter be debarred from becoming a citizen 
of the United States. 

As we shall show* in the following section (infra, pp. 16-21), 
Congress intended this to be a permanent bar, and there is 
nothing to indicate that it was to be dissolved with the alien's 
change of status from neutral to cobelligerent. Appellant 
points out (Br. 10-11) this was the ruling of the Attorney Gen¬ 
eral in Matter of Josefsson, Immigration File No. 4-55S054. 11 

" The correspondence quoted by appellant is not published in any report 
and appears only in the confidential files of the Immigration and Naturaliza¬ 
tion Service. Obviously, however, interdepartmental correspondence leading 
to an administrative decision is in itself authority for nothing. 
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At least two reported decisions have adopted the same view. 
One of these is Petition of Martinez, 73 F. Supp. 101 (W. D. 
Pa.). There a Spanish alien claimed exemption from military- 
service. Two weeks later he sought to withdraw that appli¬ 
cation and applied for voluntary induction. He was ordered 
to report for induction but was found physically inacceptable 
because he was suffering from hernia. He underwent an opera¬ 
tion to correct this condition, but prior to his recovery the age 
limit was changed and he was deferred because of his age. Sub¬ 
sequently he applied for naturalization but the court found 
him disqualified, finding that the statute was mandatory and 
that the filing and acceptance of D. S. S. Form 301 barred sub¬ 
sequent naturalization even though applicant subsequently 
made an attempt to withdraw his application and to perform 
military service. Similarly in Petition of Fatoullah, 76 F. Supp. 
499 (E. D. N. Y.), the naturalization applicant, a citizen of 
Iran, filed D. S. S. Form 301 and was relieved from military 
service. Thereafter Iran became a co-belligerent. The court 
nevertheless found that petitioner was procluded from natural¬ 
ization and observed: 

The concluding words above quoted [Section 3 (a) of 
the Selective Training and Service Act] are clear and 
unequivocal, and it is not seen how this court can amend 
them by inserting or adding a provision to the effect that 
where there are extenuating circumstances, the Natural¬ 
ization Court may ignore the plain provisions of the law. 

A different case is presented when an alien who has requested 
exemption, later actually serves in the armed forces. In such 
a case a separate statute gives the alien a new right to citizen¬ 
ship. 8 U. S. C. 724; and see the Ali Ipar case (V. P. File No. 
391915), and Petition of A jlouny, 77 F. Supp. 327 (E. D. Mich.), 
both cited by appellant (Br. 7, 11-12). Also distinguishable 
are the other two cases cited by appellant (Br. 7-8)— In re 
Gustavson, 300 Fed. 251 (S. D. Cal.), and In re Siem , 284 Fed. 
S68 (D. Mont.), affirmed sub nom. United States v. Siem, 299 
Fed. 5S2 (C. A. 9). In the first, the request for exemption w*as 
withdrawn and the alien actually served in the armed forces. 
In the second, the request for exemption was never granted, 
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and the alien was called for service but rejected because of 
physical unfitness. It may also be noted that the form filed 
in Petition of Ajlouny, supra, was ineffectual because Ajlouny 
was not a citizen of a “neutral” country at the time of filing. 

We submit that there is nothing to indicate that appellant 
should be relieved of his disability because of the fact that 
he was subsequently forced to submit to induction after his 
native country entered the war. 

D. The statutory bar was not removed by the subsequent expiration of 
the Selective Training and Service Act 

Appellant argues (Br. 13-17) that when the Act expired on 
March 31,1947, the disability created in cases similar to his ex¬ 
pired with it, since there was no express provision in the act 
preserving such disabilities in existence after it had ceased to 
be operative. The Court of Appeals for the Second Circuit 
has held to the contrary. Benzian v. Godwin, 168 F. 2d 952, 
956-957, cert. den. 335 U. S. 886. The court there said: 

We concur with the district court’s holding that the 
disability placed upon appellant by signing Form 301 
outlived the repeal of the Act. When Congress in 1945 
amended § 224 (c) of the Immigration Act, to refer to 
those debarred from becoming a citizen under 50 U. S. 
C. A. Appendix, § 303 (a), it made clear its intent in this 
matter. 

And this same argument was recently presented to the Supreme 
Court, and by it ignored, in Moser v. United States, supra. 

The language of Section 3 (a) of the Act (supra, p. 3) clearly 
shows the permanent nature of the ineligibility intended by 
Congress, which provided that a neutral alien who claimed 
exemption from military service “shall thereafter be debarred 
from becoming a citizen of the United States.” [Emphasis 
supplied.] The disability is a personal disqualification which 
survives the exemption as well as the Congressional enactment. 
The ineligibility for citizenship became complete and final when 
appellant applied for and obtained exemption from military 
service. In view of the purposes of the Selective Training and 
Service Act, it is inconceivable that the Congress intended the 
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disqualification from citizenship to endure for only the period 
of hostilities during which the alien enjoyed freedom from mili¬ 
tary service, and might well temporarily forego citizenship in 
return for such military exemption. “Nothing is better settled 
than that statutes should receive a sensible construction, such 
as will effectuate the legislative intention, and, if possible, so 
as to avoid an unjust or an absurd conclusion.” Lau Ow Beu v. 
United States , 144 U. S. 47,59. 

1. Congress intended a permanent debarment. —However, 
the Congress has not left its purpose to inference. Bars to citi¬ 
zenship have appeared in Section 2 of the Selective Draft Act of 

1917, as amended (40 Stat. 76, 884), in Section 3 (a) of the 
Selective Training and Service Act of 1940, as amended (54 
Stat. 855, 55 Stat. 844), and in Section 4 (a) of the Selective 
Service Act of 1948 (62 Stat. 604 ; 50 U. S. C. App., Supp. Ill, 
454). Without more, this consistent legislative policy to deny 
citizenship to neutral aliens who claim exemption from service 
clearly indicates that Congress intended such bars to be per¬ 
manent except where it affirmatively acts to end the bar. This 
is made particularly clear by the history of the disqualification 
for citizenship imposed by the Selective Draft Act of 1917, 
as amended, upon which the statutory provision here in ques¬ 
tion was modeled. 

In 1918, the Senate, sitting as the Committee of the WTioIe, 
agreed first to the following proviso (56 Cong. Rec. 8419, S4S5)‘: 

And he shall not be entitled to make a new declaration 
during the existence of the war in which the United 
States is now engaged? 2 

But in accordance with his stated preference for a permanent 
debarment (56 Cong. Rec. 8416), Senator Lodge, on June 29, 

1918, offered an amendment (56 Cong. Rec. 8485) which was 
subsequently enacted into law as Section 2 of the Act of 1917. 
It provided that (40 Stat. 885) 

* # * a citizen or subject of a country neutral in 

the present war who has declared his intention to become 
a citizen of the United States shall be relieved from lia- 


a Emphasis supplied. 
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bility to military service upon his making a declaration, 
in accordance with such regulations as the President may 
prescribe, withdrawing his intention to become a citizen 
of the United States, which shall operate and be held to 
cancel his declaration of intention to become an Ameri¬ 
can citizen and he shall forever be debarred from be¬ 
coming a citizen of the United. [Emphasis supplied.] 

Appellant cannot read the comparable provision in the 1940 
Act as accomplishing what Congress specifically decided not 
to do. 

There was no specific statute terminating the World War I 
Selective Draft Act. The local boards organized under that 
statute ended their activities on December 10, 1918, and their 
records were thereafter sealed. Second Report of Provost 
Marshal General (1919), p. 3. The only legislative termina¬ 
tion appears to have been accomplished by Public Resolution 
64 of March 3, 1921, 41 Stat. 1359, which was the resolution 
ending World War I and terminating statutes which were de¬ 
pendent upon the continuation of that conflict. 13 

However, by subsequent legislation the Congress again clearly 
indicated that it regarded the bar to citizenship incurred by 
neutral aliens under Section 2 of the 1917 Act as remaining in 
effect indefinitely, notwithstanding the general expiration of 
that statute. In Section 2S (c) of the Immigration Act of 1924 
(43 Stat. 153, 16S, 8 U. S. C. 224 (c)), Congress defined the 
phrase “ineligible to citizenship’’ for the purpose of that statute 
as including any alien ineligible for citizenship under Section 2 
of the Selective Draft Act of 1917, as amended. 14 In 1925, the 
ineligibility to citizenship was carried into the United States 
Code as Section 366 of Title 8. In 1931, Congress again rec¬ 
ognized the continuing nature of the ineligibility of limiting its 
future application to those neutral aliens who had applied for 
exemption up to and including November 11, 1918 (46 Stat. 

"A proviso, 41 Stat. 1360, stipulated, “That nothing herein contained shall 
be construed as effective * * * to terminate the liability to prosecution 

and punishment under tbe selective sendee law. approved May IS, 1917 
(Fortieth Statutes, p. 96), of any person who failed to comply with the 
provisions of said Act, or of Acts amendatory thereof.” 

14 Under Section 13 (c) of the Immigration Act of 1924 (S U. S. C. 213 (c)), 
such aliens were excluded from the United States. 
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10S7). 15 The enduring nature of the debarment was expressly 
recognized by both the House and Senate Committees which 
considered the 1931 legislation, as evidenced by their Reports. 
H. Rep. 910, S. Rep. 923, 71st Cong., 2d sess. It was not until 
1940, that the Congress, in Section 504 of the Nationality Act 
(54 Stat. 1137, 1172; S U. S. C. 904) specifically repealed the 
debarment. 10 In 1945, Congress acted consistently with this 
repeal (Act of October 29, 1945, 59 Stat. 551) by amending 
the definition of the phrase “ineligible to citizenship” in Sec¬ 
tion 28 (c) of the Immigration Act of 1924, so as to eliminate 
the reference to neutral aliens who had claimed exemption from 
military service under the Selective Draft Act of 1917. It 
should be noted, however, that the lower courts have been di¬ 
vided as to whether even the 1940 repealer terminated the dis¬ 
qualification. Petition of Otness, 49 F. Supp. 220 (N. D. Cal.) 
holding the disqualification to be removed; contra, In re 
Urmeneta, 42 F. Supp. 13S (E. C. Wis.), and In re Samowich, 
70 F. Supp. 273 (W. D. Wash.). The significant thing is that 
the Congress considered that the ineligibility for citizenship 
imposed by the Selective Draft Act survived the expiration of 
that statute and continued until specifically terminated by the 
Congress. 

There is no evidence of any contrary purpose in the history 
of the Selective Training and Service Act of 1940. Section 
16 (b) of the 1940 Act originally declared that the Act was to 
become inoperative on May 15, 1945. But there is not even 
the slightest evidence that by setting this time limitation Con¬ 
gress wished to expunge a disqualification which had previously 
been incurred. On the contrary it seems evident that Congress 
looked to the future and that it sought to chart a terminal point 
beyond which the selective service machinery would no longer 

” The Act of February 11, 1931, 46 Stat. 10S7, which was codified as 
8 U. S. C. (1934 ed.) 366a, reads as follows: 

“That, notwithstanding any provision of law to the contrary, no alien shall 
be debarred from becoming a citizen of the United States on the ground 
that he withdrew his intention to become a citizen of the United States in 
order to secure discharge from the military service, if such withdrawal (and 
the application therefor) and discharge took place after November 11,1918.” 

M See Immigration and Naturalization Service, Interpretation No. 1, June 
5,1941. 
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be needed. This expectation proved premature and, on May 
9. 1945. the expiration date was postponed one year. 59 Stat. 
166. Another short extension, 60 Stat. 181, was followed by 
the last amendment on June 29, 1946, 60 Stat. 342, which set 
the expiration date at March 31, 1947. It is on this last ex¬ 
tension that appellant relies. But he has not only overlooked 
the purpose Congress sought to fulfill in prescribing and ex¬ 
tending this expiration date, but has also ignored the failure 
of Congress specifically to remove the ineligibility of neutral 
aliens who claimed exemption under the 1940 Act, while taking 
just such action in 1940 with respect to aliens who claimed 
exemption under the 1917 Act. See supra, pp. 1S-19. The con¬ 
clusion is inescapable that Congress intended continuing ineli¬ 
gibility for citizenship as a consequence for neutral aliens avail¬ 
ing themselves of exemption from military service. 

2. The debarment is now embodied in the permanent immi¬ 
gration law. —Any doubt as to the Congressional purpose in 
this matter must be dispelled by the fact that on October 29, 
1945, Congress enlarged the definition of the “ineligible to 
citizenship” class, found in Section 2S (c) of the basic Immigra¬ 
tion Act of 1924 (59 Stat. 551, 8 U. S. C. 224 (c)) by including 
therein those disqualified by Section 3 (a) of the Selective 
Training and Service Act of 1940. This action was inconsistent 
with any assumption that Congress regarded the debarment as 
repealed. The very act of making the debarment a criterion of 
a permanent law, following the termination of the armed con¬ 
flict and when the Selective Training and Service Act was due 
to expire, manifests a Congressional intent to treat it as an en¬ 
during bar, like that imposed by the 1917 Act. It was in this 
1945 Act of Congress that the Court in Benzian v. Godwin, 
supra, p. 16, found an intent to continue the debarment from 
citizenship beyond the expiration of the Act of 1940. 

3. 1 U. S. C. 109 supports the conclusion that the debarment 
continues. —An important element in arriving at an evaluation 
of the Congressional design is found in 1 U. S. C., Supp. Ill, 
109, formerly R. S. 13 and 1 U. S. C. 29, which provides: 

The repeal of any statute shall not have the effect to 
release or extinguish any penalty, forfeiture, or liability 
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incurred under such statute, unless the repealing Act 
shall so expressly provide, and such statute shall be 
treated as still remaining in force for the purpose of sus¬ 
taining any proper action or prosecution for the enforce¬ 
ment of such penalty, forefeiture, or liability. The ex¬ 
piration of a temporary statute shall not have the effect 
to release or extinguish any penalty, forfeiture, or lia¬ 
bility incurred under such statute, unless the temporary 
statute shall so expressly provide, and such statute shall 
be treated as still remaining in force for the purpose of 
sustaining any proper action or prosecution for the en¬ 
forcement of such penalty, forfeiture, or liability. [Em¬ 
phasis supplied.] 

In the light of this enactment, it is irrelevant to refer to a sup¬ 
posedly contrary common-law rule. For any such rule has 
been superseded since 1871 by this specific legislation, which 
must be regarded as a general saving clause to be read into all 
repealing statutes. Hertz v. Woodman, 218 U. S. 205, 218; 
Great Northern Ry. Co. v. United States, 208 U. S. 452, 465. 
Even when the repealing statute itself has a specific saving 
clause, the provisions of 1 U. S. C., Supp. Ill, 109, cannot be 
disregarded. Both saving clauses must be read and applied 
together, and the general clauses of Section 109 will yield to 
the later specific clause only in the event of inconsistency. 
Ibid. Here there is no inconsistency between 1 U. S. C., Supp. 
Ill, 109, and the provisions of Section 16 (b) of the Selective 
Training and Service Act, supra, p. 4. Since there is no spe¬ 
cific legislative directive ending the ineligibility of neutral aliens 
who claimed exemption from military service, their disability 
survived repeal of the statute. United States v. Reisinger, 128 
U. S. 398, rejected the contention that this language did not 
reach criminal penalties, and later cases have affirmed the 
converse—that this saving clause does operate to continue civil 
liabilities and disabilities not expressly terminated. Hertz v. 
Woodman, 218 U. S. 205, 218; United States v. Carter, 171 F. 
2d 530 (C. A. 5). 
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CONCLUSION 

The complaint, though drawn with the utmost skill and care, 
fails to allege facts constituting a material mistake on the part 
of appellant as to the consequences of his request for exemption. 
And even if it had alleged a mistake, the mistake would not have 
afforded an excuse from the consequences of appellant’s delib¬ 
erate choice. We respectfully submit that the judgment of 
the District Court dismissing the complaint should be affirmed. 

George Morris Fay, 

United States Attorney. 
Ross O’Donoghue, 

Joseph M. Howard, 
Joseph F. Goetten, 
Assistant United States Attorneys. 
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IN THE 

United States Court of Appeals 

foe the District of Columbia Circuit 


No. 10,445 


ARTIGAS BATTLE ROBERTO MACHADO, 

VSm Appellant, 

J. HOWARD McGRATH, Attorney General of the 
United States, et al., 

Appellees 


APPEAL PROM THE JUDGMENT OP THE UNITED 
STATES DISTRICT COURT FOR THE DISTRICT OF 
COLUMBIA. 


REPLY BRIEF 

1. Appellant's Non-residence under the Selective Train¬ 
ing and Service Act. The Appellees contend that appellant, 
a temporary visitor in the United States for four months 
on July 14, 1944, was a resident alien under the Selective 
Training and Service Act of 1940 and therefore that the 
principle of Kristensen v. McGrath, 340 U.S. 162, is in- 
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applicable herein. In the Kristensen case, the Supreme 
Court said: 

“If Kristensen was not ‘residing’ at the time of his 
application for relief, he could not have had ‘ such lia¬ 
bility’ for service. ... As there was no liability for 
service, his act in applying for relief from a non¬ 
existent duty could not create the bar against naturali¬ 
zation. By the terms of the statute, that bar only comes 
into existence when an alien resident liable for service 
asks to be relieved. 


• • • 

The phrase of it3(a) ‘every other male person re¬ 
siding in the United States,’ when used as it is, in 
juxtaposition with ‘every male citizen’, falls short of 
saying that every person in the United States is subject 
to military service. 


• • • 

“When we consider that #3(a) was obviously in¬ 
tended to require military service from all who sought 
the advantages of our life and the protection of our 
flag, we cannot conclude, without regulations so de¬ 
fining residence, that a sojourn within our borders made 
necessary by the conditions of the times was residence 
within the meaning of the statute.” 

Justice Jackson in a separate concurring opinion de¬ 
clared : 

“The United States consistently has asserted the 
right of its citizens to be free from seizure for military 
duty by reason of temporary and lawful presence in 
foreign lands. Immunities we have asserted for our 
own citizens we should not deny to those of other 
friendly nations. Nor should we construe our legis¬ 
lation to penalize or prejudice such aliens for asserting 
a right we have consistently asserted as a matter of 
national policy in dealing with other nations. Of course, 
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if an alien is not a mere sojourner but acquires resi¬ 
dence here in any permanent sense, he submits himself 
to our laws and assumes the obligations of a resident 
toward this country. 

“The language of the Selective Service Act can be 
interpreted consistently with this history of our inter¬ 
national contentions. I think the decision of the Court 
today does so.” 

In this court, the opinion of the Attorney General, 39 
Op. Atty. Oen. 504, and Benzian v. Godwin, 168 F. (2d) 952 
had likewise been rejected. This court said at 179 F. (2d) 
796, 801-803 in interpreting the term residence: 

“But wherever used, the term has an irreducible 
minimum of meaning. As we shall indicate, it requires 
at least an abode which is in some degree permanent 
and is the result of choice. 

• # • 

“In all the cases involving liability for military serv¬ 
ice under #3(a) of the Selective Training and Service 
Act which have come to our attention, the aliens held 
to be ‘residing in the United States’ had lived in this 
country for long periods of time, were not here under 
temporary visitor’s visas, and no deportation orders 
were involved. The only case holding that a ‘ temporary 
visitor’ is ‘residing in the United States’ within the 
terms of #3(a) is Benzian v. Godwin, 2 Cir. 1948, 168 
F. (2d) 952, certiorari denied 1948, 335 U.S. 886, 69 S. 
Ct. 235, in which no deportation order had been issued. 

. . . The Attorney General’s opinion relied on in the 
Benzian case cites us to no authority in support of its 
conclusion that a ‘temporary visitor’ is necessarily 
‘residing in the United States.’ 

We are unable to agree that Congressional use of a 
term having as rich a lay and legal meaning as ‘resid¬ 
ing’ was intended to include all ‘temporary visitors’ 
regardless of the surrounding circumstances, or their 
own attitude and that of our government toward their 
presence here.” 
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In Ex parte Ghosh, 58 F. Supp. 851, appeal dismissed, 
148 F. (2d) 822 the Court held that an alien who entered the 
United States in 1940 on a student’s visa was not a resident 
four years later and therefore was not subject to military 
training. It was there said: 

“I do think the action of the local board was 
arbitrary and capricious when it reversed its three 
previous determinations that he was not a resident of 
the United States. I do not think there was any evi¬ 
dence to support it. 

“I do not think the rules and regulations provide any 
norm or standard by which the local board can deter¬ 
mine whether or not a person is in one of the ‘other 
categories’ mentioned in Section 5 of the Act, 50 
U.S.C.A. Appendix, #305; nor do they provide a norm 
or standard by which if certain facts are present it can 
determine whether or not a person is or is not ‘residing 
in the United States’ as the term is used in Sections 2 
and 3 of the Act, 50 U.S.C.A. Appendix #302, 303. 

“In connection with this matter the determination by 
the Bureau of Naturalization and Immigration that this 
man retained his student status and is thus not a resi¬ 
dent, must be given weight. He is not, under the Immi¬ 
gration and Naturalization Laws, entitled to citizen¬ 
ship, or to be a permanent resident of the United States, 
or a resident at all. At the most, he can only be a visi¬ 
tor, and that only so long as he remains a student. 


“And after all, it is one government, and I do not 
think it is within the contemplation of our system that 
a man should be fish before one department and fowl 
before another. If he can be a student-visitor—and not 
a resident—so far as the government of the United 
States is concerned when it is interpreted by the De¬ 
partment of Immigration and Naturalization, and be 
a resident so as to subject him to military service on 
behalf of the United States insofar as some other gov¬ 
ernment department is concerned, it would require I 
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think what John Marshall called refined and metaphysi¬ 
cal reasoning. 

• • • 

“I believe that the power existed under Section 5 of 
the Act for the President to establish 1 categories of 
people ’ who would be non-residents. But the President 
delegated his power to the Director of Selective Service 
in that connection. The Director of Selective Service 
did not either in his own name or in the name of the 
President specify or establish any categories other than 
those that, in the Act are designated with particularity. 

I think he has simply, under the regulations as they 
now stand, reserved to himself the power personally to 
determine—by what rules, no one would know—this 
petitioner or any other person who sought a certificate 
of exemption [as a non resident]—whether he was or 
was not entitled to it. 

That, in my judgment, is what is described in the 
decisions as arbitrary and capricious, and I would say 
lack of due process and a lack of rule of reason.” 

The foregoing view, that the regulations described the 
status of some persons as not residing here, leaving others 
to ascertain their status by executive determination was ap¬ 
proved by this court in the Kristensen case, 179 F. (2d) 796, 
805, Note 13. 

The Selective Service Regulations under the 1940 Act 
were founded upon the opinion of the Attorney General in 
39 Op. Atty. Gen. 504 which erroneously held that all aliens 
physically present in the United States are subject to mili¬ 
tary training. The regulations as originally promulgated, 
effective February 7, 1942, 7 Fed. Reg. 855, provided that 
an alien who did not file a citizenship declaration and re¬ 
mained here less than three months was a non-resident. The 
alien who remained more than three months was required 
to file an application to determine his non-residence within 
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three months of his entry if he was of military age. On June 
27, 1945, the regnlations were amended to permit an appli¬ 
cation for determination of residence to be filed after three 
months (32 C.F.R. 611.21; Benzian v. Godwin, supra). As 
noted in the Ghosh case, the regnlations provided no stan¬ 
dards for determining under what circumstances an alien 
here longer than three months was to be considered either 
a resident or non-resident. Under the Selective Training 
and Service Act of 1948 (62 Stat. 604, 50 U.S.C. 454) which 
contains the same language as the 1940 Act, the regulations 
provide for the registration of aliens within six months of 
entry and they are automatically deferred where they are 
legal temporary visitors for one year and have not declared 
their intention to be citizens. (E.O. 9992, 32 C.F.R. 622.18). 

Kristensen was in the United States two and a half years 
when he claimed draft exemption. Ghosh was here four 
years when he was inducted. Kristensen was here illegally 
at the time of his draft exemption claim. Yet Kristensen 
and Ghosh were held to be non-residents. Appellant was 
here temporarily and legally for only four months when he 
claimed exemption. Appellant should not be in a worse 
position than Kristensen, because unlike the latter, he did 
not seek work during his temporary stay and become subject 
to deportation. His position should be stronger. He abided 
by the terms of his temporary admission. For immigration 
purposes he was a non-resident. For naturalization pur¬ 
poses, he was not a resident. In re Wieg, 30 F. (2d) 416. 
For income tax purposes he was a non-resident. 29.211-2 
Income Tax Regulations. In the absence of a clear Con¬ 
gressional intent to the contrary, and there was none 
(Senate Report 915, House Report 1554, 77th Congress 1st 
Sess., 87 Cong. Rec. 9905, 10055), it must be assumed that 
the Selective Training and Service Act of 1940 used the 
term 1 * residing’ ’ in its normal legal and lay sense. Thus, 
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appellant, a legal temporary visitor, was not an alien resi¬ 
dent subject to military service under the statute. 

“Where . .. the provisions of the act are unambigu¬ 
ous, and its directions are specific, there is no power to 
amend it by regulations.” Koshland v. Helvering, 298 
U.S. 441, 447. 

“The question ... is simply one of statutory con¬ 
struction . . . The difficulty with the regulations as an 
exposition was that they themselves required explica¬ 
tion; that they left many questions open with respect 
both to the application to particular enterprises and to 
their validity as applied. ’ ’ Morrissey v. Commissioner, 
296 U.S. 344, 356. 

“The power of an administrative officer or board to 
administer a federal statute and to prescribe rules and 
regulations to that end is not the power to make law— 
for no such power can be delegated by Congress—but 
the power to adopt regulations to carry into effect the 
will of Congress as expressed by the Statute. A 
regulation which does not do this, but operates to create 
a rule out of harmony with the statute, is a mere 
nullity.” Manhattan, Co. v. Commissioner, 297 U.S. 129. 

The regulations of Selective Service under the 1940 Act 
come within the condemnation of the foregoing quotations of 
the Supreme Court. The regulations could not alter the 
meaning of the word “residing” under the statute and an 
administrative ruling that appellant was a resident would 
not be legally sustainable. In any event no regulation pro¬ 
vided any standard for determining the residence or non¬ 
residence of a person in appellant’s position. Ex parte 
Ghosh, supra. Unlike Kristensen, where there might be 
some doubt since Kristensen was no longer a temporary 
visitor when he claimed exemption, here the appellant was 
clearly a legal temporary visitor—a non-resident. Hence, 
regulations could neither clarify nor alter his status. And, 
at the time appellant claimed draft exemption, since he was 
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here more than three months, no administrative remedy was 
available to him. Moreover, since as a non-resident he was 
not subject to the statute as a matter of law, he was not 
required to avail himself of administrative remedies. 
United States v. Sing Tuck, 194 U.S. 161; U. S. ex rel Brad¬ 
ley v. Watkins, 163 F. (2d) 328. 

As appellant was not residing in the United States on 
July 14, 1944 when he claimed draft exemption, he is not 
ineligible for American citizenship. 

2. The Allegations of Mistake are Sufficient. The com¬ 
plaint alleges that appellant claimed draft exemption sign¬ 
ing a form for neutral aliens under the impression that he 
was claiming exemption based upon residence (Jt. App. p. 
20, par. 12), that the form was prepared by the local board 
(par. 9), that he did not fully understand English (Par. 10), 
that he had advised his Board that he intended to return to 
Uruguay, that upon the advice of the clerk of the draft board 
he signed the form without full knowledge of its contents or 
the consequences of executing such form (par. 11). Since 
appellant understood a few English words—although very 
few—the complaint alleges that he did not fully understand 
English. 

Appellees moved to dismiss the complaint in the court be¬ 
low and made no claim there that a more definite statement 
was necessary. That issue is raised for the first time upon 
this appeal. Appellant asserts that the complaint is suf¬ 
ficient, but, if a more definite statement would have cured 
the pleadings, the motion to dismiss should not have been 
granted. United States v. Sinclair Refining Co., 126 F. (2d) 
827; U. S. ex rel Schiff v. Atlantic Basin Iron Works, 53 F. 
Supp. 268; 1 Barron and Holtzoff, Federal Practice and 
Procedure, p. 647, footnote 97. 

The complaint contains four paragraphs (9-12) setting 
forth the basis of mistake. It sufficiently alleges that ap- 
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pellant signed one document (D.S.S. 301) believing he was 
signing another, i.e. that he was asserting exemption on the 
ground of non-residence. Appellees would have him allege 
in greater detail that he was unaware that he was debarring 
himself from American citizenship. Paragraph 11 does 
assert that appellant was without knowledge of the conse¬ 
quences of the execution by him of D.S.S. 301, and if appel¬ 
lant used the precise language now suggested by appellee, 
then it is said it would still be insufficient because it would 
allege a mistake of law. 

Appellees misconstrue the effect of the complaint and the 
Supreme Court case relied upon by them. In Savorgnan v. 
United States, 338 U.S. 491, the petitioner signed a form in 
Italian, intended to obtain Italian naturalization, but was 
mistaken as to its legal consequences as she did not intend 
to forsake her American citizenship. No government official 
induced this error as to legal consequences. The court held 
she was bound by the document she executed. In Moser v. 
United States, 95 Law Ed. 457, the petitioner claimed draft 
exemption on a form which he read and understood. But 
Moser was misled as to the legal consequences of executing 
such a form by government officials upon whom he had a 
right to rely. ( Staten Island Hygenia Ice and Cold Storage 
Co. v. United States, 85 F. (2d) 68). 

The instant case, unlike Moser and Savorgnan, presents 
as its crucial issue not mistake of law, but mistake of fact. 
In a word, appellant signed Form D.S.S. 301 (exemption 
as a neutral) believing he was signing Form D.S.S. 302 
(exemption as a non-resident) and this mistake of fact was 
induced by a government official, the draft board clerk. The 
case is more potent than Moser’s but like Moser, appellant 
did not waive his rights to citizenship. In the Moser case, 
the court concluded with these words which are appropriate 
in the instant case: 
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“Petitioner did not knowingly and intentionally 
waive his rights to citizenship. In fact, because of the 
misleading circumstances of this case, he never had an 
opportunity to make an intelligent election between the 
diametrically opposed courses required as a matter of 
strict law. Considering all the circumstances of the 
case, we think that to bar petitioner, nothing less than 
an intelligent waiver is required by elementary fairness. 
Johnson v. United States, 318 U.S. 189, 197. To hold 
otherwise would be to entrap petitioner.” 

It is submitted that appellees’ objections as to the sufficiency 
of the allegations of mistake are made too late in this court 
and are without merit. 

3 . Submission to Military Service Removed Citizenship 
Bar. Appellant was not subsequently forced to submit to 
induction as alleged by appellees. The complaint specifi¬ 
cally alleges that appellant sought army service during the 
Battle of the Bulge. (Jt. App. p. 20; par. 14). Under the 
specific facts alleged in the complaint, appellees have hereto¬ 
fore recognized that where an alien claimed exemption in 
error and subsequently sought service, he is no longer 
barred from citizenship. (Appellant’s main brief, p. 6.) 
Moreover, the administrative practice of the Selective Serv¬ 
ice system, during two world wars was to terminate the 
citizenship bar when the draft exemption claim is no longer 
honored upon termination of a country’s neutrality. (Ap¬ 
pellant’s main brief, pp. 7-9.) The attempted distinction 
made by appellees between the instant case and In re Siem, 
284 Fed. 86S justifies no difference in legal results. In both 
cases the alien claimed draft exemption as a neutral. In 
both cases after such draft exemption claim, the alien sub¬ 
mitted himself to military service. In both cases the alien 
was rejected because of physical disability. In each case, 
the government 
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“denied petitioner’s claim of exemption, called him, 
in good faith he responded, and then it rejected him, 
because physically unfit. In these circumstances, to 
allow it to go back of that examination and resort to 
the denied claim to bar his admission would be to sanc¬ 
tion bad faith, and is not tolerable.” In re Siem, 284 
Fed. 868. 

Finally, appellant desires to answer the allegation in ap¬ 
pellees ’ brief set forth in a footnote (page 14, footnote 11) 
that the material quoted from Matter of Josefsson, Immi¬ 
gration File No. 4-558054 is confidential and merely inter¬ 
departmental correspondence. 

Counsel herein obtained and was given this material in 
good faith, believing that it was not considered confidential. 
It was quoted in the memorandum in the court below without 
objection. In the past, such interdepartmental recom¬ 
mendations have been printed and published. Volume I, 
I. & N. Dec. p. 481, Volume II, I. & N. Dec. pp. 669, 288. 

Under 5 U.S.C. 1007(b) (Section 8b of the Administrative 
Procedure Act) in force and effect in 1947 when Matter of 
Josefsson was decided, each recommended decision became 
a part of the record. It is submitted that what appellees 
now designate as interdepartmental correspondence and the 
memoranda of law which they now seek to label as confi¬ 
dential, ex post facto , are recommended decisions under the 
Administrative Procedure Act. Matter of Josefsson is a 
precedent decision, frequently cited as “Matter of J. . . 
by the Immigration Authorities. Volume II, I. & N. Dec. 904, 
915. It was cited herein in the administrative decision be¬ 
low. Under 5 U.S.C. 1002(b) it, together with the recom¬ 
mendations of the various agencies of the Department of 
Justice, have been made available to immigration lawyers 
and the public. 

Counsel herein made all these recommendations available 
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to the court below and this court, to enable it to analyze the 
reasoning which led to the final administrative decision. If 
this now embarrasses appellees, and if this be the disclosure 
of confidential information, then appellees were remiss in 
not calling the matter to the attention of the court below and 
to counsel prior to this appeal. 

Conclusion 

Appellant is eligible for citizenship and the District 
Court’s order should be reversed. 

Respectfully submitted, 

Jack Wasserman, 

Attorney for Appellant, 

Warner Bldg., 
Washington, D. C. 


(4596) 






